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Summer is over and everybody is back to work. Naturally, there is a lot to cover this month!  

We’re excited to officially unveil our Rule 605/606 overlay analytics. This new feature lets you 

compare different broker routing practices along with aggregate measures of execution 

quality for the venues to which they’re routing. You can also see the correlation between 

these routing decisions and rebates/payments as well as execution quality. Though these new 

analytics are currently available in a rough draft phase, we will be upgrading the statistical 

analysis over the next couple of months with more sophisticated analytical measurements. 

We’ll also tell you about our September trip to DC to meet with regulators and legislators. 

Along with a full report on our capital city meetings, we’ll offer our insight on the likely 

direction that Congress and the SEC will be headed over the next six months.  

The SRO filings came fast and furious this month, and included more developments on order 

types and market data fees. In addition, the ISE filed an application for another options 

exchange, expected to be operational in early 2015. 

We have added Canadian market volume and share data to the Market Volume Insights 

section, and will look to add South American and Asian data over the next few months. 

Also this month, the CME rolled out Rule 575 to comply with the Dodd-Frank Act stipulation 

to codify particular types of disruptive trading activity. The CME made it clear that all trading 

activity covered by the new rule is already prohibited, so we do not expect much to change. 

Chair White testified before the Senate Banking Committee on September 9th, but her 

expansive testimony received very little coverage. We have a full summary of this testimony 

and its implications on market structure. We also have coverage of her and Commissioner 

Gallagher’s speeches before the SRO Outreach Conference as well as Commissioner 

Gallagher’s remarks before the Heritage Foundation regarding small business capital 

formation. 

Finally, we always welcome your suggestions and commentary. Tell us how we can make our 

coverage and data better for you and your firm. We hope you enjoy this month’s report and 

the added features now available through our online database. Remember, your subscription 

allows everyone in your firm access to KOR Group’s unparalleled coverage and data. 

 Dave & Chris. 

Welcome to The KOR Group’s Market Structure Insights 

Important developments in market structure 

October 2014  

Market Structure Insights 
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September 17th & 18th—KOR Group’s Dave Lauer and Chris Nagy spent time in DC 
meeting with regulators and lawmakers. These meetings included: 

 SEC Commissioner Kara Stein 

 The SEC Division of Trading and Markets 

 House legislative aides 

 Senate legislative aides and committee staff 

While the conversations were varied, they all shared the following main points: 

 Rules 605 and 606 need to be modernized. This is the low-hanging fruit that 
regulators can push right away. All of the data and mechanisms are in place. 

 MIDAS remains woefully inadequate for studying market structure and is 
missing too much critical data. 

 The tick size pilot proposal from the SROs appears to be overly complicated, and 
the trade-at rule is poorly constructed and unnecessarily complex.  

The SEC’s Division of Trading and Markets was especially interested in our concerns 
around the trade-at rule, although they were emphatic that the inclusion of trade-at 
in the tick size pilot is not an endorsement of trade-at in general. We had some 
good follow-up conversations after this meeting on Rules 605 and 606 reforms and 
we’re hopeful that the SEC will try to prioritize these changes. 

Perhaps the most recurrent theme of these meetings was the sense that the SEC 
continues to be overwhelmed by its mandates and responsibilities. While all 
prioritization and agenda-setting is being driven by the Chair’s office, the 
Commission faces an enormous set of demands from both the industry and 
Congress. It is not clear at the moment that there will be much progress made 
through the rest of this year on the regulatory front. 

The tick size pilot proposal is simply that, a proposal and not a rule filing. The actual 
filing has not been processed and the comment period has not begun. It no longer 
appears that the tick size pilot will begin before Q2 2015. Further, the Market 
Structure Advisory Committee proposed by Chair White in her June 5, 2014 speech 
is still just an idea. No visible actions have been taken beyond rumors that several 
people have been approached to have their names submitted for consideration. 

October 2014  
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On the Congressional side, the Permanent Subcommittee for Investigations (PSI) 
welcomed a new senior staffer, Ty Gellasch. Ty left Senator Levin’s office in August 
2013 to help Commissioner Stein at the SEC as her Senior Counsel. He recently left 
the SEC and is back on the Hill, working on financial services issues for PSI. PSI 
continues to look into conflicts-of-interest and Senator Levin continues to take an 
interest in the issues that were highlighted during this summer’s PSI hearings. Our 
expectation is that PSI and Levin’s office will continue to pressure the SEC on these 
issues. 

While there does appear to be some interest in holding hearings among House 
members, we can only speculate as to the timing, particularly with the approach of 
election season. Until elections are behind us, we don’t expect to see any 
movement from Congress. 

Another consistent theme on the Hill is frustration over the Office for Financial 
Research (OFR), which is part of the Financial Stability Oversight Council (FSOC). 
Those familiar with KOR’s testimony this summer before the CFTC and Senate 
Banking Committee are aware of and concerned about the lack of coordination and 
surveillance between equities/options and futures regulators. We’re hopeful that 
we may see a renewed push to get the SEC and CFTC to work together, possibly 
under the FSOC mandate, which would be the natural place for such a thing to 
happen. 

We made sure to voice our concern to anyone we met on the Hill regarding the 
dangers of Congressional over-involvement in market structure and regulation. If 
properly empowered, funded and directed, the SEC and CFTC should be responsible 
for all specific rules and regulations. The tick size pilot is just the most recent 
example of Congress diverting regulatory resources through micro-management 
when many industry participants and agency officials believe that those resources 
could be better utilized in other activities. 
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Special points of 

interest: 

 Equity exchange volume 

saw a slight uptick of 

36bp to 63.34% Total 

equity volumes up 

13.87% from August 

 BATS Global equity total 

volume 19.99%  

 NYSE total equity volume  

23.15% 

 NASDAQ equity total 

volume 19.70% 

 Options contract volume 

rose 12.51% from 

August volumes 

October 2014  

Equity Exchanges  

Exchange 
Market 
Share 

Prior 
Month NYSE Listed AMEX listed Nasdaq Listed Total 

BATS BYX 3.69% 0.00% 2,448,101,536 841,228,371 1,424,973,216 4,714,303,123 

BATS BZX 7.26% 0.03% 4,268,782,038 2,140,747,871 2,867,503,374 9,277,033,283 

CHX 0.47% 0.00% 257,849,905 229,397,972 117,823,095 605,070,972 

Direct Edge A 2.65% -0.06% 1,659,566,591 742,025,743 985,244,749 3,386,837,083 

Direct Edge X 6.39% -0.48% 3,695,155,949 1,410,836,841 3,054,644,691 8,160,637,481 

NASDAQ 16.80% 0.36% 8,410,827,065 2,429,435,175 10,624,798,930 21,465,061,170 

NASDAQ BX 2.34% -0.11% 1,507,005,451 621,977,460 857,760,163 2,986,743,074 

NASDAQ PSX 0.56% 0.06% 288,229,302 196,387,064 226,258,723 710,875,089 

NYSE 11.84% 0.45% 15,120,429,100 0 0 15,120,429,100 

NYSE Arca 11.00% 0.10% 5,761,514,766 4,588,406,855 3,700,285,528 14,050,207,149 

NYSE AMEX 0.34% 0.00% 0 268,456,365 163,877,177 432,333,542 

ADF 1.07% 0.07% 618,388,655 231,296,539 511,338,289 1,361,023,483 

NASDAQ TRF 32.04% -0.34% 20,578,578,094 6,833,730,920 13,520,544,774 40,932,853,788 

NYSE TRF 3.55% -0.08% 2,331,738,088 567,616,126 1,634,448,842 4,533,803,056 

Total Exchange Volume 63.34% 0.36% 43,417,461,703 13,468,899,717 24,023,169,646 80,909,531,066 

Total Internalized Volume 36.66% -0.36% 23,528,704,837 7,632,643,585 15,666,331,905 46,827,680,327 

Grand Total Volumes 100.00%   66,946,166,540 21,101,543,302 39,689,501,551 127,737,211,393 

Options Exchanges  

Exchange Market Share 
Change from 
Prior month 

Equity  
Volume 

Index / Other 
Volume 

Total  
Volume 

AMEX 11.71% 0.46% 42,426,040 425,698 42,851,738 

ARCA 9.61% 0.35% 34,512,240 660,359 35,172,599 

BATS 5.69% 0.43% 20,838,863 0 20,838,863 

BOX 2.20% -0.42% 8,047,698 14 8,047,712 

C2 2.08% 0.04% 7,590,271 36,280 7,626,551 

CBOE 26.66% -0.83% 66,651,639 30,906,372 97,558,011 

ISE Gemini 3.90% 0.55% 14,239,282 32,395 14,271,677 

ISE 10.99% 0.15% 40,132,212 96,302 40,228,514 

MIAX 3.72% 0.34% 13,603,238 0 13,603,238 

NOBO 0.66% -0.04% 2,401,312 0 2,401,312 

NSDQ 7.95% -0.79% 29,056,957 20,537 29,077,494 

PHLX 14.82% -0.26% 54,114,582 125,050 54,239,632 

Total Exchange Volume   9.58% 333,614,334 32,303,007 365,917,341 

Futures, Commodity Exchanges  

Exchange Market Share Prior Month Volume 

CME 91.41% 0.89% 320,274,185 

ICE 7.13% -0.57% 24,985,000 

CFE 1.07% -0.44% 3,758,849 

ONE 0.39% 0.11% 1,357,848 

Total 100%  350,375,882 

Market Volume Update 
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Price of Liquidity: Equities 

Market Center 
Base Rate 
Make Fee 

Base Rate 
Take Fee 

Highest Tier 
Make Fee 

Highest Tier 
Take Fee 

Outbound 
Routing 

BATS BZX $0.0020  ($0.0030) $0.0032  ($0.0030) ($0.0033) 

BATS BYX ($0.0030) $0.0016  $0.0013  $0.0025  ($0.0033) 

Direct Edge - EDGX $0.0020  $0.0030  $0.0035  ($0.0029) ($0.0029) 

Direct Edge - EDGA ($0.0005) $0.0002  $0.0005  ($0.0002) ($0.0031) 

NYSE $0.0015  ($0.0030) $0.0035  ($0.0023) ($0.0030) 

NYSE ARCA $0.0030  ($0.0030) $0.0035  ($0.0028) ($0.0030) 

NYSE MKT $0.0016  ($0.0030) $0.0030  ($0.0028) ($0.0030) 

NASDAQ $0.0020  ($0.0030) ($0.0340) ($0.00295) ($0.0030) 

NASDAQ BX ($0.0020) $0.0004  ($0.0014) $0.0015  ($0.0030) 

NASDAQ PSX $0.0015  ($0.0026) $0.0025  ($0.0026) ($0.0030) 

CHX $0.0020  ($0.0030) $0.0020  $0.0000  ($0.0030) 

Price of Liquidity: Options 

Market 
Center Base Rate—Penny Names Highest Rate—Penny Names 

 Customer Firm Customer Firm 

 Make Take Make Take Make Take Make Take 

BATS $0.25  ($0.45) $0.40  ($0.48) $0.50  ($0.45) $0.44  ($0.47) 

NOM $0.10  ($0.48) $0.10  ($0.49) $0.50  ($0.49) $0.49  ($0.49) 

PHLX $0.00  $0.00  $0.10  ($0.50) $0.00  $0.00  $0.20  ($0.40) 

NYSE AMEX $0.00  $0.00  ($0.34) ($0.34) $0.00  $0.00  ($0.34) ($0.34) 

NYSE ARCA $0.25  ($0.47) $0.10  ($0.49) $0.49  ($0.47) $0.41  ($0.49) 

MIAX $0.00  $0.00  $0.25  $0.25  $0.20  $0.00  $0.03  $0.03  

ISE $0.00  ($0.30) $0.10  $0.45  $0.00  $0.00  $0.20  ($0.42) 

ISE Gemini $0.25  ($0.49) $0.25  ($0.49) $0.50  ($0.49) $0.38  ($0.49) 

BOX $0.07  $0.07  $0.42  $0.42  $0.07  $0.07  $0.13  $0.13  

CBOE $0.45  $0.45  $0.23  $0.23  $0.31  $0.31  $0.03  $0.03  

C2 $0.37  ($0.44) $0.40  ($0.45) $0.37  ($0.44) $0.40  ($0.45) 

The Cost of Liquidity 

http://cdn.batstrading.com/resources/regulation/rule_book/BATS-Exchanges_Fee_Schedules.pdf
http://cdn.batstrading.com/resources/regulation/rule_book/BYX_Fee_Schedule.pdf
http://www.directedge.com/Trading/EDGXFeeSchedule.aspx
http://www.directedge.com/Trading/EDGAFeeSchedule.aspx
https://www.nyse.com/publicdocs/nyse/markets/nyse/NYSE_Price_List.pdf
https://www.nyse.com/publicdocs/nyse/markets/nyse-arca/NYSE_Arca_Marketplace_Fees.pdf
https://www.nyse.com/publicdocs/nyse/markets/nyse-mkt/NYSE_MKT_Equities_Price_List.pdf
http://www.nasdaqtrader.com/Trader.aspx?id=PriceListTrading2
http://www.nasdaqtrader.com/Trader.aspx?id=bx_pricing
http://www.nasdaqtrader.com/Trader.aspx?id=PSX_pricing
http://www.chx.com/_literature_119763/CHX_Fee_Schedule
http://cdn.batstrading.com/resources/regulation/rule_book/BATS-Exchanges_Fee_Schedules.pdf
http://www.nasdaqtrader.com/Micro.aspx?id=optionsPricing
http://www.nasdaqtrader.com/Micro.aspx?id=phlxpricing
https://www.theice.com/publicdocs/nyse/markets/amex-options/NYSE_Amex_Options_Fee_Schedule.pdf
https://www.nyse.com/publicdocs/nyse/markets/arca-options/NYSE_Arca_Options_Fee_Schedule.pdf
http://www.miaxoptions.com/content/fees
http://www.ise.com/assets/documents/OptionsExchange/legal/fee/ISE_fee_schedule.pdf
http://www.ise.com/assets/gemini/documents/OptionsExchange/legal/fee/Topaz_Fee_Schedule.pdf
http://boxexchange.com/assets/BOX_Fee_Schedule.pdf
http://www.cboe.com/publish/feeschedule/CBOEFeeSchedule.pdf
http://www.cboe.com/publish/C2FeeSchedule/C2FeeSchedule.pdf
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Market Volume Update:   

ATS Volume 

Dark Pool Volumes  Market 

Share 

MoM 

Change 
Shares Trades 

 Avg Trade 

Sz  

CROS CREDIT SUISSE 12.1% -1.7%    1,483,644,028  8,244,645 179  

UBSA UBS SECURITIES 11.0% 0.8%    1,341,710,329  10,734,594 124  

MSPL MORGAN STANLEY 7.2% 0.7%        875,945,790  3,820,055 229  

DBAX DEUTSCHE BANK  6.4% -0.4%        787,662,750  4,376,333 179  

MLIX MERRILL LYNCH 6.4% -0.8%        781,127,234  3,792,058 205  

FLOW LAVAFLOW. 6.0% 0.4%        734,725,624  3,721,900 197  

SGMA GOLDMAN SACHS 5.6% -0.3%        688,714,546  4,004,702 171  

IEXG IEX SERVICES 5.5% 0.7%        670,186,362  2,550,094 262  

KCGM KCG AMERICAS 5.0% 0.3%        617,986,984  4,244,465 145  

JPMX J.P. MORGAN 4.4% -0.2%        540,966,552  2,499,969 216  

ITGP ITG 4.0% 0.4%        495,435,152  1,899,736 260  

BIDS BIDS TRADING 3.9% 0.6%        471,767,625  1,245,983 378  

LATS BARCLAYS CAPITAL 3.6% -1.0%        434,993,460  2,563,902  169  

ICBX INSTINET 2.5% -0.1%        302,063,932  1,273,816  237  

EBXL LEVEL ATS 2.4% 0.2%        290,277,700  1,821,701  159  

XSTM NATIONAL FINANCIAL 1.9% 0.3%        230,266,943  659,943  348  

IATS INTERACTIVE BROKERS 1.6% 0.3%        200,096,904  617,157  324  

LTPL CREDIT SUISSE 1.5% 0.1%        178,404,001  1,293,297  137  

APOG CITADEL SECURITIES 1.3% -0.1%        163,518,670  981,762  166  

CXCX CITIGROUP GLOBAL 1.2% -0.7%        145,792,535  699,775  208  

LQNT LIQUIDNET 1.1% 0.0%        138,435,600  3,216 43,045 

NYFX CONVERGEX 1.0% 0.0%        120,205,353  259,470  463  

MSTX MORGAN STANLEY 0.9% 0.0%        112,803,780  715,565  157  

PULX STATE STREET 0.8% 0.3%          95,065,073  8,303  11,449  

PDQM PDQ ATS 0.6% 0.1%          78,602,281  419,348  187  

DLTA DEALERWEB 0.6% 0.1%          77,374,214  144  537,320  

VRTX CONVERGEX 0.6% 0.0%          74,407,455  347,716  213  

XIST INSTINET 0.5% -0.1%          56,354,800  91,468  616  

Total   12.24B 63M 194 
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Market Volume Update:  Europe 

Significant-volume European markets and market centers (note that totals reflect other market centers 

and markets that could not be broken out due to space considerations): 

European dark volume (note that totals reflect other market centers and markets that could not be bro-

ken out due to space considerations): 

Exchange 
Market 
Share London Frankfurt Paris Milan Madrid Amsterdam Total 

LSE Group  40.47% 1,039,060,706   1,110,264,435   2,149,372,375 

Milan 20.90%    1,110,264,435   1,110,264,435 

London 19.56% 1,039,060,706      1,039,107,940 

BATS Chi-X Europe  13.70% 312,617,124 50,550,875 50,509,288 115,266,281 67,979,584 24,930,061 727,742,577 

Euronext  11.93%   185,080,083   103,168,780 633,678,300 

CXE Book 11.27% 259,723,742 41,281,768 44,406,216 94,634,378 59,440,244 21,668,374 598,661,081 

Bolsa de Madrid  9.69%     514,767,017  514,767,017 

Lisbon 6.25%       331,942,678 

Nasdaq OMX  5.91%       313,919,556 

Turquoise  5.61% 142,218,373 15,412,356 23,889,481 32,869,097 12,127,258 13,309,367 297,957,440 

Paris 3.48%   185,080,083    185,080,083 

Helsinki 3.37%       178,758,614 

Xetra  2.50%  132,576,875     132,576,875 

BXE Book 2.43% 52,893,382 9,269,107 6,103,072 20,631,903 8,539,340 3,261,687 129,081,496 

Stockholm 2.14%       113,824,436 

Amsterdam 1.94%      103,168,780 103,168,780 

Lit Total 93.91% 1,495,996,401 198,969,540 266,357,853 1,263,869,670 594,873,859 144,975,850 4,987,576,922 

Exchange 
Market 
Share London Frankfurt Paris Milan Madrid Amsterdam Total 

BATS Chi-X Europe  22.40% 
                  

55,709,041  
                

4,438,081  
                

4,885,433  
                      

8,149,760  
                

4,565,462  
               

2,400,855  
                   

93,582,545  

CXE Book 13.32% 
                  

34,263,491  
                

2,337,385  
                

2,883,514  
                      

4,655,281  
                

2,070,897  
               

1,377,945  
                   

55,638,898  

BXE Book 9.08% 
                  

21,445,550  
                

2,100,696  
                

2,001,919  
                      

3,494,479  
                

2,494,565  
               

1,022,910  
                   

37,943,647  

ITG Posit  18.33% 
                  

48,913,685  
                

2,310,273  
                

3,702,434  
                      

5,790,895  
                

3,174,111  
               

2,915,678  
                   

76,576,624  

UBS MTF  11.37% 
                  

27,775,778  
                

1,789,494  
                

3,636,192  
                      

3,712,899  
                

1,510,178  
               

1,267,889  
                   

47,501,632  

Turquoise  10.66% 
                  

29,346,624  
                

1,885,796  
                

2,032,071  
                      

2,289,568  
                

1,289,479  
               

1,086,973  
                   

44,524,572  

SIGMA X MTF  6.21% 
                  

14,123,077  
                

1,033,862  
                

1,484,318  
                      

2,147,523  
                     

920,737  
                   

855,065  
                   

25,927,349  

Instinet Blockmatch  4.84% 
                  

10,386,839  
                     

557,519  
                

1,347,382  
                      

3,941,873  
                     

718,837  
                   

407,042  
                   

20,235,799  

Liquidnet  3.03% 
                     

8,938,006  
                     

546,561  
                     

333,708  
                           

666,215  
                     

178,000  
                         

5,218  
                   

12,649,767  

Total  
               

195,653,199  
             

12,783,088  
             

18,005,923  
                   

26,789,215  
             

12,356,804  
               

9,034,493  
                

417,718,072  
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Market Volume Update:  Canada 

 

Exchange Market Share Prior Month Volume 

Toronto Stock 41.3% -2.88% 5,504,198,934 

TSX Venture 22.0% 3.31% 2,933,746,913 

CSE 3.1% -0.95% 410,623,023 

Liquidnet 0.8% 0.64% 10,041,900 

Match Now 2.8% 0.12% 375,248,300 

Omega 1.9% 0.02% 248,819,675 

Chi-X 14.5% 0.91% 1,928,594,604 

Alpha 8.9% 0.24% 1,180,606,393 

Instinet 0.01% 0.00% 642,300 

TMX Select 2.0% -0.46% 271,543,500 

CX2 3.4% -0.29% 449,737,897 

Lynx 0.08% 0.00% 10,810,300 

Total Exchange Volume   0.00% 13,313,803,439 

Toronto 
Stock, 
41.3%

TSX Venture, 22.0%CSE, 3.1%

Liquidnet, 0.8%

Match Now, 2.8%

Omega, 1.9%

Chi-X, 14.5%

Alpha, 8.9%

Instinet, 0.01%

TMX Select, 

2.0%
CX2, 3.4% Lynx, 0.08%

Market Share

Toronto Stock TSX Venture CSE Liquidnet

Match Now Omega Chi-X Alpha

Instinet TMX Select CX2 Lynx
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This past month, KOR Group announced the launch of our Best Execution Accreditation 
product. Best Execution has long been a vague and difficult concept to reign in. 
Regulators and the industry have struggled to define it. As a result of this struggle, the 
achievement of Best Execution can—and will—vary by firm. Market complexity and 
fragmentation have spiraled out of control. The complexity of what conveys best 
execution is an increasingly difficult measure for asset managers and traders. It is also 
a measure that is differentiated by the style and size of a given firm. While there is no 
magic bullet that will benchmark Best Execution, KOR Group believes that execution 
quality analysis, coupled with quantitative and qualitative venue analysis, is a 
benchmark for best practices toward achieving Best Execution.  
  
KOR’s Best Execution Accreditation provides firms with: 
 

 Independent evaluation and accreditation of adherence to best execution 

 Identification of opportunities to improve execution quality and reduce 
implementation shortfall 

 Identification of improvements to execution partner relationship 

 The only guarantee in the industry against Best Execution violations 
 
KOR Group pursues a qualitative and quantitative approach to order execution analysis 
and Best Execution Accreditation. KOR Group’s process starts with onsite reviews of all 
relevant personnel and procedures involved in order routing and portfolio 
management decisions. KOR then performs ongoing order-level and trade-level data 
and, along with market data analysis, performs a full suite of quantitative and 
qualitative analytics providing a full execution quality picture for the firm. KOR then 
identifies remedial measures and upon implementation, provides ongoing third -party 
certification of Best Execution. 

K O R  G r o u p  B e s t  E x e c u t i o n  A c c r e d i t a t i o n  

 

 

Broker Insights 
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Many in the industry were awaiting the outcome of FINRA’s rulemaking initiatives following 

the September 19th meeting where the FINRA board considered a swath of rule proposals 

seeking to heighten the oversight of off-exchange and HFT trading and transparency. As 

expected, the FINRA board approved several items specific to the equity markets. But what 

do these rules mean for the industry? Let’s have a closer look: 

Expansion of ATS Transparency – FINRA seeks to further expand the ATS transparency 

initiative and will be proposing to require reporting of non-ATS OTC trades or internalized 

trades by the internalizing firm through their market participant identification (MPID).  

Additionally, FINRA will be rolling out free quarterly volume reporting in a machine 

readable format. This is a welcome addition as FINRA currently charges as much as $18,000 

per year for the data.    

Supervision of Algorithmic Trading Strategies – FINRA plans additional guidance 

surrounding effective controls and practices to monitor for and prevent potential adverse 

impacts to the market. However, firms are already subject to oversight and supervision 

through FINRA Rule 3130, which requires member firms to have a supervisory control 

process and annual certification of compliance by the firm’s CEO. Will added guidance 

improve market stability? Highly unlikely as, today, firms covet their proprietary strategies 

and take great care with the implementation of these strategies in the market as doing 

otherwise generally comes at a great cost. Guidance is good. Let’s hope FINRA’s guidance 

does not become an administrative burden more prone to issuing fines than promoting best 

practices. 

Clock Synchronization – Currently firms are required to synchronize their computer 

systems for drift to a 1-second standard. This presents significant issues for regulators 

attempting to perform advanced surveillance, participants trying to make sense of data 

with uncorrelated timestamps and for participants and third-party firms attempting to 

measure execution quality. This is compounded by the fact that many firms are still coding 

to a 1-second interval when reporting to FINRA, though they are most likely not doing so 

internally. FINRA’s proposal will seek to reduce the current allowable drift to 50-200 

milliseconds. KOR’s opinion on clock synchronization is strong and has been consistently 

publicly stated. FINRA’s change here seems like little more than lip service.  

F I N R A  A n n o u n c e s  S e v e r a l  I n i t i a t i v e s  a i m e d  a t   

D a r k  a n d  H F T  T r a d i n g  
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Nearly every firm in the industry uses the NTP protocol to synchronize their clocks, which 

achieves an accuracy measured in tens of milliseconds. FINRA’s stipulation here will have no 

effect on the broad majority of the industry. We believe FINRA is doing this with that 

understanding in mind. This allows the regulatory agency to claim they are making progress 

while, in reality, doing nothing of substance. 

For firms that must synchronize clocks over the public internet, KOR believes a 10-20ms 

drift is reasonable and achievable with absolutely no additional cost or configuration. For 

any firm with servers co-located in a datacenter, the standard should be 1-2ms. Exchanges 

and SROs should be required to use specialized hardware to synchronize their clocks to 1us 

(microsecond). Either FINRA is so far behind the times that they are unaware of current 

clock synchronization capabilities and accuracy or they are deliberately doing as little as 

possible. 

Registration of Associated Persons Involved in the Preparation of Algorithmic Strategies – 

FINRA will seek to require registration of individuals who are primarily responsible for the 

design, development or direction of modifications of an algorithmic strategy. The same 

requirement would apply to those who have responsibilities for supervising such functions. 

Registration is not a significant cost burden and doing so aids regulators in better 

understanding the firm personnel involved in running trading operations as the industry 

evolves. 

These are a few of the bigger steps which FINRA plans to undertake over the coming 

months as they crack down on ATS and HFT trading. The expansion of ATS transparency is a 

fantastic step in the right direction and we applaud FINRA for that. KOR urges FINRA to 

continue down this path, and to require quote consolidators to start reporting trade 

location for any trades being printed to a trade reporting facility. We also believe that 

transparency around Form ATS and additional details around order types, fee structures, 

participants and segmentation should be made available for all ATSs. 

 

 

Broker Insights 
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Special points of 

interest: 

 SEC taking more time on 

exchange-consolidated 

market data feeds 

(BATS One, NYSE 

BQ&T) 

 SPY and DIA options 

moving to $1 strike 

price intervals 

 New order types and 

modifiers from BATS, 

PHLX and CBOE 

In this section: 
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BX 14 
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CBOE 15 

CHX 15 

EDGA 15 

ISE 16 

MIAX 16 

NSDQ 17 

NSDQ PHLX 17 

NYSE 18 

NYSE ARCA 19 

NYSE MKT 19 

FINRA 21 

With the summer lull over, we saw a wave of filings in early September. There were 

many important new filings, including the following: 

 ISE has submitted an application for a third options exchange, ISE Mercury, 

expected to be operational in early 2015, bringing the total number of options 

exchanges to 14. 

 All options exchanges have filed for permission to list strike prices for SPY and DIA in 

intervals of $1, with the SEC already approving the request from PHLX. The current 

interval is $5. This could have significant implications for OPRA messaging volume. 

 NYSE and Nasdaq headed in opposite directions. Nasdaq has adopted changes to its 

IPO process to bring it more in-line with NYSE’s, providing for an indeterminate 

delay in opening new names when there is an order imbalance. On the other side, 

NYSE is increasing listing fees as they show renewed confidence in the appeal of a 

NYSE listing. 

 Nasdaq is increasing fees for microwave-based market data between Mahwah and 

Carteret.  

 The SEC has designated a longer time to consider the BATS One and NYSE Best 

Quote and Trades market data feeds after a very compelling comment letter from 

SIFMA addressing the fees in light of the NetCoalition case; asking whether order 

flow competition is truly at work in setting market data fees; and questioning why 

NYSE and BATS are permitted to market a product that has not been approved. 

 The SEC is also taking more time on the BATS/DE Order Type filing, and we expect 

them to do the same with the new NYSE DAY ISO filing. There were two important 

comment letters submitted on the NYSE filing, from Haim Bodek and Bloomberg. 

Both of them question the legality of an ISO order type that can rest passively in an 

order book. 

 The CTA/UTP committee also published an upcoming fee change for equity market 

data which provides considerable information. We plan a full write up next month. 

Our summary and interpretation of all filings are available in the SRO Datatable section 

of the KOR Group website. 

O v e r v i e w  
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http://www.sec.gov/comments/sr-bats-2014-028/bats2014028-2.pdf
http://www.sec.gov/comments/sr-nyse-2014-32/nyse201432-1.pdf
http://www.sec.gov/comments/sr-nyse-2014-32/nyse201432-2.pdf
http://www.sec.gov/rules/sro/nms/2014/34-73279.pdf
http://kortrading.com/sro-datatable/
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SRO Insights 

SRO Date Comments due 
(hyperlinked) 

Title (hyperlinked) 

BATS 8/28/2014 9/25/2014 Notice of Filing of a Proposed Rule Change to Rules 11.9 and 

21.1 of BATS Exchange, Inc. 

BATS is adding a new feature along with price sliding called "Price Adjust." In contrast to the display-price sliding process, 

the Price Adjust process would both rank and display an order at one minimum price variation below the current NBO 

or above the current NBB (rather than ranking an order at the locking price). Further, the Price Adjust process would 

adjust the price of a BATS Post Only Order or Partial Post Only at Limit Order that would lock or cross an order dis-

played by the Exchange unless such order is permitted to remove liquidity, whereas the display-price sliding process 

would cancel an order back to the User unless it removed liquidity on entry. In the event the NBBO changes such that an 

order subject to Price Adjust would not lock or cross a Protected Quotation, the order will receive a new timestamp, 

and will be displayed at the price that originally locked the NBO (for bids) or NBB (for offers) on entry. 

BATS 9/11/2014 21 days after publi-

cation 

Notice of Filing and Immediate Effectiveness of a Proposed Rule 

Change Related to Fees for Use of BATS Exchange, Inc. 

Fee schedule changes to add two new "Cross-Asset Step-Up Tiers" and to modify pricing for orders routed to NYSE. 

Cross-Asset Step-Up Tiers take into account member activity on BATS Options along with equities trading. They are 

making the current Cross-Asset Step-Up Tier number 3 ($0.0032 for Equities Add TCV greater than 0.30% and Options 

Add TCV greater than 0.40%), and adding Tiers 1 ($0.0027 for Options Add TCV greater than 0.30%) and 2 ($0.0028 for 

Options Add TCV greater than 0.40%). NYSE fee changes are reflective of the increase of the NYSE Take Fee from 

$0.0026 to $0.0027. Further details available in the Exhibit. 

BATS 9/15/2014 21 days after publi-

cation 

Notice of Filing of a Proposed Rule Change to Rules 11.9 and 

21.1 of BATS Exchange, Inc. 

BATS is adding support for accepting Regular Hours Only orders in non-BATS securities before market open, and creat-

ing a process for opening trading in those securities. This is to help make market open and halt resumption more orderly. 

These orders would be executed at the midpoint of the NBBO during the opening process. This would exclude BATS 

Post Only Orders, Partial Post Only at Limit Orders, ISO orders, and Minimum Quantity Orders.  

BATS 9/15/2014  Notice of Designation of a Longer Period for Commission Action 

on a Proposed Rule Change to Establish a New Market Data 

Product Called the BATS One Feed 

Commission designating longer period to approve or disapprove proposed rule change to establish a new market data 

product called the BATS One Feed. Decision expected by October 30, 2014. Two comments received, including an excel-

lent comment letter from SIFMA (http://www.sec.gov/comments/sr-bats-2014-028/bats2014028-2.pdf) examining the mar-

ket data fees, whether they are reasonable (they claim the fees are unreasonable) and whether BATS should even be al-

lowed to market a product that has not received regulatory approval. SIFMA's letter clearly appears to be why the Com-

mission is taking longer on this filing. 

BATS 9/24/2014 21 days after publi-

cation 

Notice of Filing of a Proposed Rule Change to Rule 21.7 of BATS 

Exchange, Inc. 

BATS Options is changing their opening process, eliminating price-time priority and changing to simply time priority for 

any orders that are equal to or more aggressive than the opening price. They believe that price is not important in the 

opening process provided that orders are priced to participate in the auction. 

http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/bats/2014/34-72945.pdf
http://www.sec.gov/rules/sro/bats/2014/34-72945.pdf
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/bats/2014/34-73080.pdf
http://www.sec.gov/rules/sro/bats/2014/34-73080.pdf
http://www.sec.gov/rules/sro/bats/2014/34-73080-ex5.pdf
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/bats/2014/34-73093.pdf
http://www.sec.gov/rules/sro/bats/2014/34-73093.pdf
http://www.sec.gov/rules/sro/bats/2014/34-73101.pdf
http://www.sec.gov/rules/sro/bats/2014/34-73101.pdf
http://www.sec.gov/rules/sro/bats/2014/34-73101.pdf
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/bats/2014/34-73203.pdf
http://www.sec.gov/rules/sro/bats/2014/34-73203.pdf
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SRO Date Comments due 
(hyperlinked) 

Title (hyperlinked) 

BYX 9/22/2014 21 days after publi-

cation 

Notice of Filing and Immediate Effectiveness of a Proposed Rule 

Change to Rules 11.9 and 11.13 of BATS Y-Exchange, Inc. 

Adding RMPT (Midpoint Routing) order routing strategy to BYX (functionality already exists on DirectEdge). 

CBOE 9/2/2014 9/29/2014 Notice of Filing of a Proposed Rule Change Relating to Complex 

Orders 

Changes to Complex Orders that: (i) simplify the definitions of the complex order types that may be made available on a 

class-by-class basis; (ii) with respect to complex orders in open outcry, set forth applicable ratios and order ticket re-

quirements for an order to be eligible for complex order priority within applicable priority rules; and (iii) with respect to 

complex orders in open outcry, make explicit the priority applicable when there are other complex orders or quotes 

represented at the same net price, whether such other orders or quotes are in the complex order book (COB) or being 

represented in open outcry. This is a detailed filing with significant priority changes and changes to requirements, and 

needs to be read if you are actively trading Complex Orders at CBOE. 

CHX 9/19/2014 21 days after publi-

cation 

Notice of Filing and Immediate Effectiveness of Proposed Rule 

Change to Adopt the CHX Routing Services 

Implementation of CHX Routing Services to be provided through the Exchange-affiliated broker/dealer (CHXBD). 

CHXBD will operate as an introducing broker-dealer. CHX is also making substantial changes to its matching engine to 

accommodate the new functionality that the outbound routing capabilities will offer. 

EDGA 9/25/2014  Notice of Designation of Longer Period for Commission Action 

on Proposed Rule Change Relating to Include Additional Specifici-

ty within Rule 1.5 and Chapter XI Regarding Current System 

Functionality Including the Operation of Order Types and Order 

Instructions 

Commission designating longer period to approve or disapprove August 1 filing to include additional specificity regarding 

the current functionality of the DirectEdge matching engine, including the operation of its order types and order instruc-

tions, and to describe certain new system functionality. Decision expected by October 2, 2014. No comments have been 

received. 

EDGX 9/2/2014  Notice of Withdrawal of Proposed Rule Change to Adopt a New 

Order Type Called the Mid-Point Discretionary Order 

EDGX is withdrawing their proposal for a new Midpoint Discretionary Order type. 

SRO Insights 

http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/byx/2014/34-73176.pdf
http://www.sec.gov/rules/sro/byx/2014/34-73176.pdf
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/cboe/2014/34-72957.pdf
http://www.sec.gov/rules/sro/cboe/2014/34-72957.pdf
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/chx/2014/34-73150.pdf
http://www.sec.gov/rules/sro/chx/2014/34-73150.pdf
http://www.sec.gov/rules/sro/edga/2014/34-73217.pdf
http://www.sec.gov/rules/sro/edga/2014/34-73217.pdf
http://www.sec.gov/rules/sro/edga/2014/34-73217.pdf
http://www.sec.gov/rules/sro/edga/2014/34-73217.pdf
http://www.sec.gov/rules/sro/edga/2014/34-73217.pdf
http://www.sec.gov/rules/sro/edgx/2014/34-72955.pdf
http://www.sec.gov/rules/sro/edgx/2014/34-72955.pdf
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SRO Date Comments due 
(hyperlinked) 

Title (hyperlinked) 

MIAX 8/28/2014 9/25/2014 Notice of Filing and Immediate Effectiveness of a Proposed Rule 

Change to Amend the MIAX Fee Schedule to Adopt Fees for 

MIAX PRIME 

Fee schedule changes for August 8 rollout of the PRIME and PRIME Auction mechanisms. For non-Priority Customers in 

PRIME, fees are $0.30 per contract for Agency orders and $0.05 per contract for Contra-side orders (both are free for 

Priority Customers). For PRIME Auction, fees are $0.45 per contract for Penny Classes and $0.90 per contract for non-

Penny, and are the same for everyone. Rebates paid to the Initiating Member for any PRIME Order are $0.25 per contract 

for Penny Classes and $0.60 per contract for non-Penny. MIAX will credit each Member $0.10 per contract credit for 

each Priority Customer order executed as a PRIME Agency Order. However, no rebates will be paid if the PRIME Agency 

Order executes against a Contra-side Order which is also a Priority Customer. These fees do not count towards the 

monthly fee cap. 

MIAX 9/4/2014 10/1/2014 Notice of Filing and Immediate Effectiveness of a Proposed Rule 

Change to Amend Its Fee Schedule 

Fee schedule changes to: (i) amend the MIAX Market Maker sliding scale to change the volume threshold calculations 

from aggregate numbers to percentages of total national Market Maker volume; (ii) increase the transaction fees for MIAX 

Market Makers, Public Customers that are not a Priority Customer, Non-MIAX Market Makers, Non-Member Broker-

Dealers, and Firms by $0.02 per contract; and (iii) provide for additional incentives for achieving certain Priority Customer 

Rebate Program volume tiers. Further details available in the Exhibit. 

PHLX 8/29/2014  Order Granting Approval of Proposed Rule Change, as Modified 

by Amendment No. 1, Relating to SPY and DIA Options 

Approval to specify strike price intervals of $1 or more in SPY and DIA. One of the main concerns around this change is 

the expected increase in messaging traffic on the OPRA feed, though the exchanges assure the Commission that the feed 

has the capacity to handle this increase. 

PHLX 9/17/2014 21 days after publi-

cation 

Notice of Filing and Immediate Effectiveness of Proposed Rule 

Change to Amend the Exchange's Pricing Schedule under Section 

VIII with Respect to Execution and Routing of Orders in Securi-

Changes to PSX fee schedule to eliminate distinction between routable and non-routable orders, and to assess fees of 

$0.0024 per share in securities listed on NYSE, $0.0024 per share in securities listed on an exchange other than Nasdaq 

SRO Insights 

http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/miax/2014/34-72943.pdf
http://www.sec.gov/rules/sro/miax/2014/34-72943.pdf
http://www.sec.gov/rules/sro/miax/2014/34-72943.pdf
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/miax/2014/34-72988.pdf
http://www.sec.gov/rules/sro/miax/2014/34-72988.pdf
http://www.sec.gov/rules/sro/miax/2014/34-72988-ex5.pdf
http://www.sec.gov/rules/sro/phlx/2014/34-72949.pdf
http://www.sec.gov/rules/sro/phlx/2014/34-72949.pdf
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/phlx/2014/34-73126.pdf
http://www.sec.gov/rules/sro/phlx/2014/34-73126.pdf
http://www.sec.gov/rules/sro/phlx/2014/34-73126.pdf
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SRO Date Comments due 
(hyperlinked) 

Title (hyperlinked) 

PHLX 9/19/2014 21 days after publi-

cation 

Notice of Filing of Proposed Rule Change to Add a New Com-

plex Order Process Called Legging Orders 

New order type: Legging Orders. This is a Complex Order type for orders resting on the Complex Order Book, de-

signed to increase the opportunities for Complex Orders to "leg" into the market. These orders will be automatically 

generated so that they represent bids/offers for the individual legs. A Legging Order may be automatically generated for 

one leg of a Complex Order at a price: (i) that matches or improves upon the best PHLX displayed bid or offer; and (ii) at 

which the net price can be achieved when the other leg is executed against the best displayed bid or offer. These orders 

can be re-generated on every NBBO change. Legging Orders have the lowest priority in the book, including non-displayed 

orders. Legging Orders will be removed under several circumstances, most notably when better Legging Orders are gen-

erated from other Complex Orders, or if there is a risk of them not fully executing and leaving unexecuted risk to the 

Complex Order. We're not convinced that this risk is handled completely, and question what will happen under edge cas-

es where one party has to take on the risk of an unexecuted portion. 

NSDQ 8/26/2014 9/23/2014 Notice of Filing and Immediate Effectiveness of Proposed Rule 

Change Relating to NOM Market Maker Requirements 

NOM relaxing market making requirements from 90% to 60% continuous quoting on an individual series basis throughout 

the day. 

NSDQ 9/3/2014 9/30/2014 Notice of Filing of Proposed Rule Change Relating to Proposed 

Changes to NASDAQ Rule 4120(c) to Modify the Parameters for 

Releasing Securities for Trading Upon the Termination of a Trad-

ing Halt in a Security that Is the Subject of an Initial Public Offer-

ing 

Changes to the Nasdaq IPO process that allow for an indeterminate period to release new issues for trading. Nasdaq will 

be able to wait until the underwriter indicates there is no order imbalance, or that the IPO will be rescheduled for a new 

date. 

NSDQ 9/23/2014 21 days after publi-

cation 

Notice of Filing of Proposed Rule Change to Amend the Amend-

ed and Restated Certificate of Incorporation and By-Laws of The 

NASDAQ OMX Group, Inc. 

Charter and By-Laws amendments for Nasdaq. Nasdaq's charter has a clause that prohibits shareholders from voting 

more than 5% of the outstanding shares, even if their ownership exceeds that. It includes a clause that allows the Board to 

grant an exemption to this prohibition, but Nasdaq believes that ability is limited by ambiguous language. They are working 

to change this language following discussions with the SEC. Though Nasdaq says they have no current plan to grant an 

exemption, it is interesting that they are making this change. Many of the changes seem minor or semantic. 

NSDQ 9/9/2014 10/6/2014 Notice of Filing and Immediate Effectiveness of Proposed Rule 

Change to Modify NASDAQ Rule 7018 Fees 

Fee schedule changes to eliminate a $0.0001 per share credit for QMMs on Tape A securities. Nasdaq also decreasing 

volume threshold for $0.0029 per share rebate to 0.10% of TCV from 0.15%. 

SRO Insights 

http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/phlx/2014/34-73152.pdf
http://www.sec.gov/rules/sro/phlx/2014/34-73152.pdf
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/nasdaq/2014/34-72920.pdf
http://www.sec.gov/rules/sro/nasdaq/2014/34-72920.pdf
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/nasdaq/2014/34-72961.pdf
http://www.sec.gov/rules/sro/nasdaq/2014/34-72961.pdf
http://www.sec.gov/rules/sro/nasdaq/2014/34-72961.pdf
http://www.sec.gov/rules/sro/nasdaq/2014/34-72961.pdf
http://www.sec.gov/rules/sro/nasdaq/2014/34-72961.pdf
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/nasdaq/2014/34-73193.pdf
http://www.sec.gov/rules/sro/nasdaq/2014/34-73193.pdf
http://www.sec.gov/rules/sro/nasdaq/2014/34-73193.pdf
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/nasdaq/2014/34-73025.pdf
http://www.sec.gov/rules/sro/nasdaq/2014/34-73025.pdf
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SRO Date Comments due 
(hyperlinked) 

Title (hyperlinked) 

NSDQ 9/17/2014 21 days after publi-

cation 

Notice of Filing and Immediate Effectiveness of Proposed Rule 

Change to Amend Fees for Optional Wireless Connectivity for 

Co-located Clients 

Nasdaq is increasing fees to receive wireless market data over Microwave from Mahwah to Carteret. The new installation 

fee is $5,000 (from $2,500) and monthly subscription fees are $12,500 (from $10,000). These fees would apply on both 

sides of the wireless connection (in Carteret, receiving NYSE data; in Mahwah, receiving Nasdaq data). 

NSDQ 9/18/2014 21 days after publi-

cation 

Order Instituting Proceedings to Determine Whether to Approve 

or Disapprove Proposed Rule Change to Adopt New Rule 5713 

and List Paired Class Shares Issued by AccuShares Commodities 

Trust I 

Commission designating longer time to act on June 11, 2014 filing to create Paired Class Shares and list and trade shares 

of various AccuShares Paired Class shares. No comments have been received. The Commission is requesting comments 

and has listed several questions and concerns they have.  

NYSE 9/3/2014 9/30/2014 Notice of Filing and Immediate Effectiveness of Proposed Rule 

Change Amending its Price List to Increase Certain Fees for Exe-

cutions at the Close; Simplify the "Tier Adding Credits" for Non-

Floor Brokers and Increase the Credit for One Tier; Decrease 

the Fee and Increase the Credit for Midpoint Passive Liquidity 

Orders; Eliminate the Transaction Rate for Floor Broker Volume 

That "Steps Up" over a Baseline Month and Increase a Related 

Fee for Floor Broker Transactions; Eliminate a Volume Tier and 

Decrease a Credit Related to Executions of Orders Sent to the 

Floor Broker That Add Liquidity on the Exchange; Increase a Vol-

ume Requirement and Corresponding Credit for Supplemental 

Liquidity Providers When Adding Liquidity in Assigned Securities; 

and Adjust the Pricing Related to the Retail Liquidity Program 

Under Rule 107C 

Fee schedule changes that: (i) increase certain fees for executions at the close; (ii) simplify the Tier Adding Credits for non

-floor brokers and increase the credit for one tier; (iii) decrease the fee and increase the credit for Midpoint Passive Li-

quidity Orders that remove and provide liquidity, respectively; (iv) increase certain fees for non-Floor broker transactions, 

including for DMMs, that remove liquidity; (v) eliminate the transaction rate for Floor broker volume that steps up over a 

baseline month and increase a related fee for Floor broker transactions that remove liquidity; (vi) eliminate a volume tier 

and decrease a credit related to executions of orders sent to the Floor broker that add liquidity on the Exchange; (vii) 

increase a volume requirement and corresponding credit for SLPs when adding liquidity in assigned securities; and (viii) 

adjust the pricing related to the Retail Liquidity Program. Further details available in the Exhibit. 

NYSE 9/9/2014 10/6/2014 Notice of Filing and Immediate Effectiveness of Proposed Rule 

Change Amending NYSE Rule 49, Which Addresses the Ex-

change's Emergency Powers Revising How Certain Messages are 

Disseminated 

Due to limitations in CQS, NYSE emergency messages when operating from NYSE Arca (Rule 49 - never before invoked) 

will be disseminated as NYSE messages rather than via CQS. Previous emergency plan had been to disseminate these mes-

sages via CQS but that does not appear to be possible. 

SRO Insights 

http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/nasdaq/2014/34-73132.pdf
http://www.sec.gov/rules/sro/nasdaq/2014/34-73132.pdf
http://www.sec.gov/rules/sro/nasdaq/2014/34-73132.pdf
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/nasdaq/2014/34-73142.pdf
http://www.sec.gov/rules/sro/nasdaq/2014/34-73142.pdf
http://www.sec.gov/rules/sro/nasdaq/2014/34-73142.pdf
http://www.sec.gov/rules/sro/nasdaq/2014/34-73142.pdf
http://www.sec.gov/cgi-bin/ruling-comments
http://www.sec.gov/rules/sro/nyse/2014/34-72960.pdf
http://www.sec.gov/rules/sro/nyse/2014/34-72960.pdf
http://www.sec.gov/rules/sro/nyse/2014/34-72960.pdf
http://www.sec.gov/rules/sro/nyse/2014/34-72960.pdf
http://www.sec.gov/rules/sro/nyse/2014/34-72960.pdf
http://www.sec.gov/rules/sro/nyse/2014/34-72960.pdf
http://www.sec.gov/rules/sro/nyse/2014/34-72960.pdf
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SRO Date Comments due 
(hyperlinked) 

Title (hyperlinked) 

NYSE 9/18/2014  Notice of Designation of a Longer Period for Commission Action 

on a Proposed Rule Change Establishing the NYSE Best Quote & 

Trades Data Feed 

The Commission is designating a longer period to take action on July 21, 2014 filing to create the NYSE Best Quote and 

Trades market data feed. Decision expected by November 6, 2014. One comment has been received from SIFMA voicing 

some excellent concerns on whether this proposal and others like it circumvent the SIP. 

NYSE 9/19/2014 21 days after publi-

cation 

Notice of Filing and Immediate Effectiveness of Proposed Rule 

Change Amending Sections 902.03, 902.04, 902.05, 902.06 and 

902.08 of the Listed Company Manual to Increase Certain of the 

Fees Set Forth Therein and to Delete Obsolete Rule Text 

Large set of fee schedule changes that are unrelated to trading (minimum listing fees, poison pill and other amendment 

fees, thresholds for listing fees and per-share listing fees, per-share fees for closed-end funds, initial and annual fees for 

debt securities and listed structured products). All are fee increases, and seem to signal NYSE's increasing confidence in its 

NYSE MKT 9/9/2014 10/6/2014 Notice of Filing and Immediate Effectiveness of Proposed Rule 

Change Amending Its Price List to Adjust the Pricing Related to 

the Retail Liquidity Program under Rule 107C - Equities 

Fee schedule changes for Retail Orders in the Retail Liquidity Program. Retail Liquidity Providers (RLPs) would now re-

ceive a $0.0003 per share credit if they satisfy volume requirements, if they don't they face a charge of $0.0003 per share. 

They are also offering a $0.0003 per share credit to non-RLPs who meet a 10k share ADV tier. Finally they are eliminating 

the $0.0005 per share credit for retail orders that execute against other retail orders or midpoint passive liquidity orders. 

NYSE MKT 9/9/2014 10/6/2014 Notice of Filing and Immediate Effectiveness of Proposed Rule 

Change Amending Rule 967NY(b) to Enhance the Functionality of 

the Limit Order Filter 

Change to Limit Order Filter so that limit orders received before the opening of trading receive the same protection 

those orders are afforded during Core Trading Hours. This filter rejects limit orders priced a specified percentage away 

from the NBB or NBO (currently set to 100% for the contra-side NBB or NBO priced at or below $1.00 and 50% for 

NYSE ARCA 8/26/2014 9/23/2014 Notice of Filing and Immediate Effectiveness of Proposed Rule 

Change Amending NYSE Arca Equities Rule 7.31 to Delete Func-

tionality Permitting Primary Only Orders and Primary Sweep Or-

Elimination of ability to have Primary Only Orders and Primary Sweep Orders be designated as ISO. 

SRO Insights 
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 SRO Date Comments due 
(hyperlinked) 

Title (hyperlinked) 

NYSE ARCA 8/27/2014 9/24/2014 Notice of Filing of Proposed Rule Change Relating to the Listing 

and Trading of Shares of Eight PIMCO Exchange-Traded Funds 

under NYSE Arca Equities Rule 8.600 

Proposal to list and trade shares as Managed Fund Shares the following PIMCO funds: PIMCO StocksPLUS Absolute Re-

turn ETF, PIMCO Small Cap StocksPLUS AR Strategy ETF, PIMCO Fundamental IndexPLUS AR ETF, PIMCO Small Com-

pany Fundamental IndexPLUS AR Strategy ETF, PIMCO EM Fundamental IndexPLUS AR Strategy ETF, PIMCO Interna-

tional Fundamental IndexPLUS AR Strategy ETF, PIMCO EM StocksPLUS AR Strategy ETF, and PIMCO International 

StocksPLUS AR Strategy ETF. 

NYSE ARCA 9/3/2014 9/30/2014 Notice of Filing and Immediate Effectiveness of Proposed Rule 

Change to Extend the Operation of the NYSE Arca ETP Incentive 

Program, Currently Scheduled to Expire on September 3, 2014, 

for an Additional Year 

Extension of NYSE Arca ETP Incentive Program until September 4, 2015. 

NYSE ARCA 9/24/2014 21 days after publi-

cation 

Notice of Filing and Immediate Effectiveness of Proposed Rule 

Change Amending NYSE Arca Equities Rule 7.31 to Amend the 

Functionality Relating to Post No Preference Blind Orders to 

Display Such Orders One Minimum Price Variation Below the 

Best Protected Offer for Bids and Above the Best Protected Bid 

for Offers 

Change to Post No Preference (PNP) Blind order type to display such orders one minimum price variation below the best 

protected offer for bids and above the best protected bid for offers. All other functionality of PNP Blind orders would 

remain the same. 

FINRA 9/25/2014 21 days after publi-

cation 

Notice of Filing of a Proposed Rule Change to Adopt FINRA 

Rules 0190 (Effective Date of Revocation, Cancellation, Expulsion, 

Suspension or Resignation) and 2040 (Payments to Unregistered 

Persons) in the Consolidated FINRA Rulebook, and Amend 

FINRA Rule 8311 (Effect of a Suspension, Revocation, Cancella-

tion, or Bar) 

Streamlining of FINRA's Consolidated Rulebook with proposals to adopt FINRA Rule 2040 (Payments to Unregistered 

Persons) regarding the payment of transaction-based compensation by members to unregistered persons, and Supplemen-

tary Material .01 (Reasonable Support for Determination of Compliance with Section 15(a) of the Exchange Act). The 

proposed rule change would streamline provisions of NASD Rule 2410 (Net Prices to Persons Not in Investment Banking 

or Securities Business), NASD Rule 2420 (Dealing with Non-Members), NASD IM-2420-1 (Transactions Between Mem-

bers and Non-Members), NASD IM-2420-2 (Continuing Commissions Policy), Incorporated NYSE Rule 353 (Rebates and 

Compensation), Incorporated NYSE Rule Interpretation 345(a)(i)/01 (Compensation to Non-Registered Persons) and 

Incorporated NYSE Rule Interpretation 345(a)(i)/02 (Compensation Paid for Advisory Solicitations), which would be de-

leted from the current FINRA rulebook. The proposed rule change also would adopt the requirements of NASD Rule 

1060(b) (Persons Exempt from Registration) and Incorporated NYSE Rule Interpretation 345(a)(i)/03 (Compensation to 

Non-Registered Foreign Persons Acting as Finders), as FINRA Rule 2040(c) (Nonregistered Foreign Finders) in the con-

solidated FINRA rulebook without material change. In addition, the proposed rule change would amend FINRA Rule 8311 

(Effect of a Suspension, Revocation, Cancellation, or Bar), add new Supplementary Material .01 (Remuneration Accrued 

Prior to Effective Date of Sanction or Disqualification), and adopt the requirements of NASD IM-2420-1(a) (Non-

members of the Association), as FINRA Rule 0190 (Effective Date of Revocation, Cancellation, Expulsion, Suspension or 

Resignation). 

SRO Insights 
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It seemed like each week in September, there was another major market structure 

issue in the press, from IEX starting the exchange application process, to Blackrock 

coming out in support of many Healthy Markets proposals, to KCG and LiquidNet 

contending with staffing issues: 

 IEX closes $75M, starts application to become exchange (9/2/14): 

http://online.wsj.com/articles/iex-to-apply-for-exchange-status-1409709842 

 “Open Rebellion” at KCG alleged in anonymous letter (9/4/14): 

http://blogs.wsj.com/moneybeat/2014/09/04/kcg-letter-claims-open-rebellion-

among-dissastified-employees/ 

 Blackrock writes a compelling comment letter to SEC advocating for lower access 

fees, deliberate consideration of a trade-at rule and improvements to Rules 605 

and 606, echoing many Healthy Markets positions (9/12/14): 

http://www.blackrock.com/corporate/en-us/literature/publication/blk-equity-

market-structure-letter-sec-091214.pdf 

 Latour Trading fined $16M by the SEC for net-capital miscalculations (9/17/14): 

http://www.law360.com/articles/578134/hft-co-latour-fined-16m-for-

mismanaging-capital-buffer 

 LiquidNet cuts 6% of staff, blaming decreased US equity market volume (9/22/14): 

http://www.bloomberg.com/news/2014-09-22/liquidnet-cuts-about-6-of-staff-

citing-struggling-u-s-market.html 

 PDQ ATS announces a new order-initiated auction mechanism called AUCTION1 

(9/22/14): 

http://www.businesswire.com/news/home/20140922005288/en/PDQ-ATS-

Unveils-AUCTION1-%E2%80%93-Choice-Large#.VCvzZfldVLM 

 Turmoil at KCG continues with some notable high-level departures (9/26/14): 

http://www.bloomberg.com/news/2014-09-26/kcg-sinks-as-executives-depart-

speed-trader-turned-broker.html 

 New proposal from FINRA on CARDS clarifies cost of $8M—$12M over 3 years 

(9/30/14): 

http://online.wsj.com/articles/finra-releases-new-guidelines-for-brokerage-

O v e r v i e w  
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Remarks from Chair White and Commissioner Gallagher were substantial this month, 

with important implications for market structure: 

Statement Before the United States Senate Committee on Banking, Housing, and Urban 
Affairs by Chair Mary Jo White 

Speaking before the United States Senate Committee on Banking, Housing and Urban Affairs 
on Sept. 9th, 2014, Chair Mary Jo White testifies about the SEC’s ongoing implementation of 
Dodd-Frank and the Consumer Protection Act. Chair White’s testimony focuses on the 
Commission’s efforts to reduce systemic risks, enhance transparency, better protect investors, 
improve financial stability, close regulatory gaps and enhance coordination with domestic and 
international regulators. 

Remarks to the Georgetown University Center for Financial Markets and Policy Conference 
on Financial Markets Quality by Commissioner Daniel M. Gallagher 

In his remarks before the Georgetown University Center for Financial Markets and Policy 
Conference on Financial Markets Quality in Washington, D.C. on Sept. 16th, 2014, 
Commissioner Daniel M. Gallagher addresses questions as to the fairness of today’s markets.  
In keeping with ongoing Commission discourse on how best to improve the quality of our 
financial markets, Gallagher considers the reforms needed in both equities and fixed income 
markets. 

Speaking later that same afternoon, September 16th, at the 2014 SRO Outreach Conference in 
Washington D.C., Commissioner Gallagher addresses the subject of self-regulatory 
organizations (SROs) and asks whether change is needed in terminology and policy in this 
area. 

Whatever Happened to Promoting Small Business Capital Formation? by Commissioner 
Daniel M. Gallagher 

In his remarks before the Heritage Foundation in Washington, D.C. on Sept. 17th, 2014, 
Commissioner Daniel M. Gallagher addresses the challenge of creating a market that fosters 
capital formation for small businesses. The Commissioner laments that though small 
businesses are the lifeblood of the U.S. economy, they are rarely considered in the policy-
making process. He offers an array of near- and medium-term solutions to the challenge of 
facilitating small business capital formation through both public and private channels.    

Collaboration, Cooperation and Oversight by Chair Mary Jo White 

Speaking before the SRO Outreach Conference on Sept. 17th, 2014, Chair Mary Jo White 
addresses the shared challenges facing the Commission and SROs to ensure the protection of 
investors and the maintenance of the national market system’s integrity.  White asserts the 
importance of examining our markets to continually find ways of improving and strengthening 
them.   

O v e r v i e w  
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Speaking before the United States Senate Committee on Banking, Housing and Urban Affairs on Sept. 9th, 2014, Chair 
Mary Jo White testifies about the SEC’s ongoing implementation of Dodd-Frank and the Consumer Protection Act. Chair 
White’s testimony focuses on the Commission’s efforts to reduce systemic risks, enhance transparency, better protect 
investors, improve financial stability, close regulatory gaps and enhance coordination with domestic and international 
regulators. 

White notes that the SEC has been charged with roughly 90 rulemaking provisions and another 20 provisions requiring 
studies or reports.  The SEC Chair calls it “the largest and most complex rulemaking agenda in [the Commission’s] 
history.” 

Chair White proclaims that “The SEC has made substantial progress implementing this agenda, even as we have 
continued our core responsibilities of pursuing securities violations, reviewing public company disclosures and financial 
statements, inspecting the activities of regulated entities, and maintaining fair and efficient markets, including 
enhancements to our equity market structure.” 

White outlines the SEC’s progress in pursuing its rulemaking agenda since the start of her tenure in April of 2013 and 
highlights some of the initiatives that are on the close horizon. As per the scope of the SEC’s rulemaking agenda, 
White’s speech is decidedly exhaustive. Our focus here is on those aspects of the testimony that pertain to market 
structure.   

Indeed, given the exhaustive nature of White’s testimony, much greater detail is available via the original transcript of 
the speech. Subjects breached in the testimony but not summarized here include Municipal Securities; Private Fund 
Adviser Registration and Reporting; Corporate Governance and Executive Compensation; Specialized Disclosure 
Provisions (which seem largely to relate to mineral and coal mine safety); Exempt Offerings (related to the valuation of 
one’s personal residence in calculating net worth); and the SEC’s creation of the Office of Minority and Women 
Inclusion. 

We recommend reviewing this testimony for detail beyond the summary presentation here.   

Credit Ratings 

Dodd-Frank calls on the Commission to mandate the governance and transparency of nationally recognized statistical 
rating organizations (“NRSROs”). According to White, August marked the Commission’s completion of pertinent 
rulemaking and adoption. NRSROs are now required to “(1) report on internal controls; (2) protect against potential 
conflicts of interest; (3) establish professional standards for credit analysts; (4) publicly provide – along with the 
publication of a credit rating – disclosure about the credit rating and the methodology used to determine it; and (5) 
enhance their public disclosures about the performance of their credit ratings.” 

White says that these measures create a more robust governance over NRSROs, greater accountability and more 
protection against the practices “that contributed to the recent financial crisis.” 

Three studies relating to credit rating agencies are also either underway or completed and subject to analysis.  White 
identifies these as “(1) a study on the feasibility and desirability of standardizing credit rating terminology, which was 
published in September 2012;[4] (2) a study on alternative compensation models for rating structured finance 
products, which was published in December 2012;[5] and (3) a study on NRSRO independence, which was published in 
November 2013.” 

S t a t e m e n t  B e f o r e  U S  S e n a t e  C o m m i t t e e  o n  B a n k i n g ,  H o u s i n g  a n d  U r b a n  A f f a i r s   

Delivered by Chair White on September 9, 2014 
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White notes that the SEC is currently considering how best to manifest policy from these findings. Also in accordance 
with its Dodd-Frank responsibilities, the Commission has established an Office of Credit Ratings (“OCR”). Among other 
responsibilities, the OCR is charged with examining each NRSRO at least on an annual basis and with ensuring that the 
findings from examinations are made publicly available on the same basis. 

Asset-Backed Securities  

White reports that the Commission has adopted provisions that would require Asset-Backed Securities (“ABS”) issuers 
to disclose the history of repurchase requests received and repurchases made in relation to an outstanding ABS.  
Provisions call on issuers to perform review of underlying assets and assurance as to the accuracy of asset disclosure.  
Importantly, recently adopted rules also eliminate the automatic suspension of ABS duty to file reports (previously 
under Section 15(d) of the Exchange Act). 

This accompanies new requirements that also call for enhanced and standardized disclosures. According to White, 
“these measures should better protect investors in these markets by providing important data and other information 
that will allow investors to conduct diligence on asset-backed securities that is independent of a credit rating agency.” 

White also notes that the Commission is currently considering comment letters as it works to finalize a rule that would 
prohibit entities that create and distribute ABS from engaging in transactions that involve or result in material conflicts 
of interest. 

Over-the-Counter Derivatives 

Dodd-Frank created a new regulatory regime for Over-the-Counter Derivatives. Part and parcel to this regime are Title 
VII regulatory responsibilities shouldered by the Commission. These responsibilities require the Commission to regulate 
‘security-based swaps’ and to write rules that address, among other things: mandatory clearing and the end-user 
exemption; trade reporting and trade execution; the operation of clearing agencies, trade data repositories, and trade 
execution facilities; capital, margin, and segregation requirements and business conduct standards for dealers and 
major market participants; and public transparency for transactional information. 

The Commission has completed its proposals for all pertinent rules regarding the oversight of Over-the-Counter 
Derivatives. And in June, the Commission adopted its initial set of cross-border rules and guidance. Providing swap deal 
and major swap participant definitions, White says that the rules clarify dealer and participant requirements when 
engaging in cross-border transactions; widen the scope of the SEC’s cross-border anti-fraud authority; and overall, 
represent “a major step in the Commission’s efforts to establish a framework to address circumstances in which market 
participants may be subject to more than one set of comparable regulations across different jurisdictions.” 

Clearing Agencies 

Moving on to Title VIII of Dodd-Frank, Chair White notes the call for heighted regulation of “financial market utilities 
(“FMUs”) and financial institutions that engage in payment, clearing, and settlement activities designated as 
systemically important.” 
 
The goal, says White, is to promote financial stability and to reduce systemic risk. The provisions also correlate to Title 
VII requirements concerning the registration of clearing agencies managing security-based swaps. At present, says 
White, there are three clearing agencies registered with the Commission to serve in this capacity and all remain in open 
communication with the SEC.  

S t a t e m e n t  B e f o r e  U S  S e n a t e  C o m m i t t e e  o n  B a n k i n g ,  H o u s i n g  a n d  U r b a n  A f f a i r s   

Delivered by Chair White on September 9, 2014 
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White also points to rules adopted by the Commission in October of 2012 which imposed stricter requirements on 
clearing agencies with respect to risk management and operations. The Commission began building on these standards 
in March with a proposed new series of clearing agency requirements, including the establishment of a new category of 
“covered clearing agency,” which would answer to yet greater standards of operation. The comment period closed in 
May and the Commission sought consultation from the CFTC and the Board of Governors of the Federal Reserve 
System. The Commission is preparing its final rules as we speak. 

White also points to the Commission’s participation in an FSOC committee charged with the responsibility of 
designating FMUs as “systemically important if the failure or a disruption to the functioning of the FMU could create or 
increase the risk of significant liquidity or credit problems spreading among financial institutions or markets and 
thereby threaten the stability of the U.S. financial system.” 

White notes that 6 registered clearing agencies received that designation in 2012. The new designation and the 
framework for an enhanced supervisory regime are provided for by Title VIII. 2012 also saw the adoption of rules 
establishing procedures for addressing advance notices of significant rule filings from FMUs and the requirement for 
annual Commission examination and reporting. Second year examinations have recently been completed and the third 
annual examinations are currently underway.     

Volcker Rule 

Chair White also takes time to outline the pace of adoption for the Volcker Rule. Section 619 of the Dodd-Frank Act, the 
Rule, “generally restricts ‘banking entities’ – including bank-affiliated, SEC-registered broker-dealers, security-based 
swap dealers, and investment advisers – from engaging in proprietary trading, sponsoring hedge funds and private 
equity funds, or investing in such funds.” 

White notes that Dodd-Frank has provided a July 21st, 2015 deadline for banking entities to bring their activities and 
investments into compliance. White outlines the stages of adoption currently being undertaken by said banking entities 
and credits their progress toward final implementation to close collaboration with regulatory agencies, particularly the 
Commission. 

Corporate Governance and Executive Compensation 

Chair White provides a detailed discussion on regulatory initiatives effecting corporate governance and executive 
compensation. Most of this content, while illuminating on the subject of executive compensation, does not pertain 
directly to market structure.  View the full transcript for details.  We draw your attention to one area of the broader 
discussion that is pertinent. 

On the subject of Incentive-Based Compensation Arrangements, Chair White indicates that “Dodd-Frank Act requires 
the Commission, along with multiple other financial regulators, to jointly adopt regulations or guidelines governing the 
incentive-based compensation arrangements of certain financial institutions, including broker-dealers and investment 
advisers with $1 billion or more of assets.” 

These regulations are an important part of identifying and removing broker-dealer conflicts of interest. The 
Commission is currently factoring in the large number of comments received and is working toward finalizing its rules 
in this area. 
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Broker-Dealer Audit Requirements  

Briefly, White indicates that the Commission amended the broker-dealer financial reporting rule last August, requiring 
broker-dealer audits to be conducted in accordance with the Public Company Accounting Oversight Board’s (“PCAOB”) 
standards “and to more broadly provide additional safeguards with respect to broker-dealer custody of customer 
securities and funds.” 

Whistleblower Program 

Also in accordance with Dodd-Frank rulemaking responsibilities, Chair White outlines the terms and conditions of the 
SEC’s whistleblower program, which offers financial rewards to those who voluntarily provide the agency with 
information about federal securities violations. White notes the program’s relative success, with FY 2013 producing 
3,238 whistleblower tips. Chair White even notes that one whistleblower whose information led to a substantial 
recovery of stolen investor funds was awarded a $14 million payment for his troubles. 

The SEC has also now been furnished with the power to bring enforcement action against employers who attempt to 
punish internal whistleblowers. 

Investment Advisers and Broker-Dealers’ Standards of Conduct 

Section 913 of Dodd-Frank provides the Commission with far-reaching authority in creating a uniform standard of 
conduct for broker-dealers and investment advisers when providing investment advice to retail customers. Chair White 
outlines the considerable effort that is being expended to ensure that these standards accord with the rights of all 
parties involved. 

Chair White notes that the Commission is carefully taking all input and consultation into account as it works to 
determine how it should best wield the authority afforded it by Dodd-Frank.  

Customer Data Protection – Identity Theft Red Flags and Financial Privacy Rules 

Briefly, Chair White points to new requirements mandating that investment advisers, broker-dealers and other 
financial institutions implement identity theft programs that identify red flags, detect their occurrence, respond 
appropriately and are periodically updated.   

SEC Resources 

White closes her presentation by noting that in spite of the considerable rulemaking challenges that have been 
imposed upon the Commission, and in spite of the fact that the transaction fees collected by the Commission offset its 
annual appropriation, said appropriation continues to fall far short of what the SEC needs to truly fulfill its Dodd-Frank 
responsibilities.   

White points out that “While the SEC makes increasingly effective and efficient use of its limited resources, we 
nevertheless were in a position to only examine 9% of registered investment advisers in fiscal year 2013.” 

In addition to its increased workload, Chair White contends that the SEC must remain on the same technological pace 
as the industry on the whole, lest it should fall behind on its regulatory capacity. Likewise, the agency has considerable 
unmet staffing needs. 

White expresses ardent concern that the Commission will be unable to fulfill its mission without a substantial increase 
in Congressional appropriation. 
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Dodd-Frank and the Commission 

White concludes her remarks on a positive note, indicating that “The Commission has made tremendous progress 
implementing the extensive rulemakings and other initiatives mandated by the Dodd-Frank Act to strengthen 
regulation and our financial system.  As the Commission strives to complete the remaining work, I look forward to 
working with this Committee and others in the financial marketplace to adopt rules that protect investors, maintain 
fair, orderly and efficient markets, and facilitate capital formation – as we also undertake the necessary measures to 
enhance financial stability and limit potential systemic risks.” 
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In his remarks before the Georgetown University Center for Financial Markets and Policy Conference on Financial 
Markets Quality in Washington, D.C. on Sept. 16th, 2014, Commissioner Daniel M. Gallagher addresses questions as to 
the fairness of today’s markets.  The Commissioner argues that technology innovation, in a general sense, “benefits 
investors far more than it harms them.” However, in keeping with ongoing Commission discourse on how best to 
improve the quality of our financial markets, Gallagher considers the reforms needed in both equities and fixed income 
markets. 

Regulatory Stagnancy  

While Gallagher balks at the notion that the markets are ‘rigged’—a claim with which we’ve all become familiar over 
these last few months—the Commissioner does concede that SEC regulations have failed to stay on track with the pace 
of market evolution. He notes that our equities markets remain governed by rules dating to the Securities Acts 
Amendments of 1975. He points out that our markets have, of course, changed quite dramatically during the 
considerable time that has lapsed since. 

This underscores the meat of Gallagher’s discussion. He points to the critical need for an update to our regulatory 
structure and warns against being sidetracked by what he calls “one-off” issues. Gallagher argues that “we should not 
pursue, as the government so often does, the bureaucratically satisfying — yet intellectually lazy — approach of 
assuming that the markets and their participants are the source of any perceived problems. We need instead to 
acknowledge and review the role that regulation has played in creating those problems.” 

In light of the need for regulatory reform, Gallagher joins SEC Chair White and other regulators in calling for a 
comprehensive analytical review of market structure and the regulatory terms that define it. 

This review, says Gallagher, would do more than just add and amend rules. It would also provide greater market 
efficiency by finding and eliminating outdated, overlapping or redundant rules.  

Three “Big Picture” Issues 

Gallagher notes that the foci of the comprehensive review should be three ‘big picture’ issues that have been a part of 
the regulatory landscape since the 1975 Amendments: Regulation NMS; The Self-Regulatory Model; and Securities 
Information Processors 

Regulation NMS 

Commissioner Gallagher declares that the time has come to truly scrutinize Reg NMS, which he calls unnecessarily 
complex and saddled with non-market based rules. He draws specific attention to the trade-through rule, “which 
requires trading centers to establish, maintain, and enforce written policies and procedures reasonably designed to 
prevent the execution of trades at prices inferior to protected quotations displayed by other trading centers. In other 
words, rather than allowing markets to compete for order flow, the trade-through rule requires orders to be routed to 
an SRO that displays the national best bid or offer.” 

Gallagher calls this a regulatory distortion of market competition and instead endorses an alternative rule that clarifies 
and enforces a broker’s duty of best execution.  Here, the broker is beholden to factors beyond just national best bid or 
offer. To this end, Gallagher notes, FINRA uses five factors in addition to price that help define best execution 
responsibilities: 
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 The character of the market for the security;  

 The size and type of transaction;  

 The number of markets checked;  

 The accessibility of the quotation; and 

 The terms and conditions of the order as communicated to the firm. 

In the view of KOR Group and Healthy Markets, even FINRA is considered completely conflicted by the industry, which 
is desperate for a better, less conflicted, less onerous regulatory solution. 

We concur with Gallagher’s contention that we must provide as much structure and regulation over broker-dealers as 
we do over exchanges with regard to best execution. 

The Self-Regulatory Model 

Gallagher also asserts that now is the time to examine the role of Self-Regulatory Organizations (SROs) in our current 
market structure. Particularly, Gallagher asks whether it makes sense to classify national securities exchanges as SROs.  
Given that a majority of equities exchanges outsource their regulatory responsibilities to FINRA, Gallagher calls the 
definition of SRO into question. He also points out that 35% of securities transactions are executed on ATSs rather than 
exchange platforms. 

Gallagher notes that, with exchanges subject to greater market restrictions than are ATSs, SRO-classified exchanges 
may be at a disadvantage in adapting to market changes. The Commissioner notes that a holistic review of the equity 
market structure should ask a number of questions regarding these classifications and whether they are still 
appropriate, especially given the expanded role of dark pools in our markets. Our market review, says Gallagher, must 
reconsider the implications of and distinctions between SROs and ATSs. 

Securities Information Processors 

Gallagher notes that SIPs, which consolidate and disseminate market data, are not intended “to be under the control or 
domination of an exclusive central information processor.” Yet, today, there are two exclusive primary information 
processors and both are currently owned or operated by an affiliate of a major exchange.  As a consequence, Gallagher 
charges, “there is no competition for consolidated last sale and quotation reporting services between the SIPs.” 

In response to this lack of competition, a rule allows market participants to purchase top-of-book data directly from 
exchange proprietary feeds. These consolidated direct feeds provide data with far greater speed than do SIPs. This is 
why, says Gallagher, “reliance on SIPs results in a single point of failure. As we saw in August 2013, when a failure in the 
Nasdaq SIP led to the suspension of all trading in NASDAQ securities, a disruption to the SIP feed can have a significant 
negative effect.” 

Gallagher traces this to the classification of SIPs as public utilities, a perspective he calls a relic of the 1970s. Thus, 
Gallagher offers some suggestions on making direct feeds more widely available to the public, an undertaking that 
would help to facilitate market competition for consolidated data.  

R e m a r k s  a t  G e o r g e t o w n  P o l i c y  C o n f e r e n c e  o n  F i n a n c i a l  M a r k e t s  Q u a l i t y  

Delivered by Commissioner Dan Gallagher on September 16, 2014 in Washington, DC 



32 

Fixed Income Markets 

Gallagher also stresses the need to address conflicts in fixed income markets.  He notes that “Despite, or perhaps 
because of, the intense focus that the Fed-dominated Financial Stability Oversight Council has placed on identifying so-
called systemically important financial institutions, such as MetLife, the members of FSOC seem oblivious to an actual 
systemic risk percolating right under their noses: the risk building in the critically important fixed income markets. 
While FSOC is obsessing with regulating Snoopy and the rest of the Peanuts gang, there are big-dollar issues at stake in 
the fixed income markets.”  

In fact, Gallagher asserts that the Fed’s interest rate and QE policies are directly responsible for this systemic risk. View 
the full transcript of Gallagher’s speech for a more detailed discussion on Fed policies and the bond market. 

Revisiting SROs 

Speaking later that same afternoon, September 16th, at the 2014 SRO Outreach Conference in Washington D.C., 
Commissioner Gallagher revisits the subject of self-regulatory organizations.  

He once again raises many of the questions that arose during his appearance at Georgetown. Among them, he asks, 
“what is the appropriate balance of regulatory oversight between the government and by market participants 
themselves? Does it still make sense to distinguish between national securities exchanges and ATSs? Should we 
distinguish between exchanges that list securities and those that do not? What does the fact that over 35% of 
securities transactions today are effected not on SRO platforms, but rather through ATSs mean for the future of SROs?” 

Gallagher remarks that though these are questions he raised at the very same SRO Outreach Conference in 2012 with 
little progress to show for it, he believes that the Commission is more committed today to conducting the holistic 
review of equity market structure that these questions call for.   

Gallagher expresses particular doubt that SROs who outsource their oversight and surveillance responsibilities to FINRA 
should be considered SROs at all. This prompts the Commissioner to ask whether the consolidation of regulatory 
responsibilities is, in fact, producing a lack of competition among regulatory regimes. Gallagher also asks if these 
conditions have allowed FINRA to exceed its authority or if the agency is simply acting in accordance with its mandate.   

The Commissioner suggests that one way to address this litany of questions is to conduct an experiment in the self-
regulation of investment-advisors.  Gallagher suggests testing “two regimes alongside one another, one with SROs, one 
without. Even as we continue to ponder whether that situation needs to be changed, we should compare and contrast 
the two industries to better examine some of the strengths and weaknesses of self-regulation. We certainly must do 
this before even considering a fiduciary duty rulemaking for brokers.” 
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Speaking before the SRO Outreach Conference on Sept. 17, 2014, Chair Mary Jo White addresses the shared 
challenges facing the Commission and SROs to ensure the protection of investors and the maintenance of the 
national market system’s integrity. White asserts the importance of examining our markets to continually 
find ways of improving and strengthening them.   

Accordingly, Chair White points to the Commission’s ongoing efforts over the last year to focus on market 
infrastructure systems contending with “single points of failure.” 

As White points out, “Systems are increasingly complex but, with today’s trading activity measured in 
microseconds, or even less, the margin for error is razor thin. Every failure makes news, failures invite 
criticism and, more importantly, failures shake investors’ confidence.” 

Chair White explains that while perfection is impossible, it should always be the goal as we attempt to 
remove those systemic flaws that erode investor confidence. Indeed, the SEC faces considerable challenges in 
doing so, particularly given the inherently competitive nature between many SROs. Attempting to craft 
structural solutions that satisfy all parties can be daunting.   

That said, Chair White argues that it is critical for SROs to develop a collaborative approach to addressing 
market structure issues so that, “for example, exchanges and clearing agencies can work toward developing a 
holistic risk mitigation framework that uses the unique strengths of each to build a robust and resilient 
infrastructure that can help reduce the number of disruptions that occur in the first place.“ 

Chair White also calls the SRO rule filing process critical to the proper regulation of securities markets. White 
also notes that clearing agencies are beholden to additional filing requirements called “Advance Notices,”  
which complement “the SRO rule filing requirement and [enable] the Commission to perform an enhanced 
evaluation of the risks of any such proposed SRO changes.” 

Chair White also points to the National Examination Program as a ‘cornerstone’ of the Commission’s 
oversight role. White notes that examinations are increasingly complex and more frequent, and calls on the 
SROs to assist in avoiding delays and readily producing documents needed for examination. 

This is consistent with the broader tone of Chair White’s address, which calls for SROs to be active, open and 
engaged in the processes of improvement and examination.  To this end, White asserts that “transparency is 
essential as we work together to protect our investors and continue to make our markets the safest in the 
world.” 

C o l l a b o r a t i o n ,  C o o p e r a t i o n  a n d  O v e r s i g h t  
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In his remarks before the Heritage Foundation in Washington, D.C. on Sept. 17th, 2014, Commissioner Daniel M. 
Gallagher addresses the challenge of creating a market that fosters capital formation for small businesses.   

The Commissioner laments that though small businesses are the lifeblood of the U.S. economy, they are rarely 
considered in the policy-making process. In contrast to large corporations and multinational firms, small businesses 
rarely hire lobby groups to advocate their issues in Washington. As a consequence, says Gallagher, their interests are 
overlooked when it comes to policy development.    

Gallagher even concedes that the SEC has not done enough to protect the interests of small businesses, noting that 
“We layer on rule after rule until it becomes prohibitively expensive to access the public capital markets. Only rarely do 
we remove any of our rules, even after they have long since ceased to serve their purpose or have become obsolete or 
worse. And although we have made significant progress in expanding our economic analysis of new rules and rule 
amendments, we almost never consider how heavily the weight of the entire corpus of rules bears down on 
registrants.” 

The Commissioner points out that some of the blame also belongs to Congress for its recent flood of new mandates. 
Ultimately though, says Gallagher, it is the SEC which has the discretionary authority to implement these mandates as it 
sees appropriate. Unfortunately, says Gallagher, the Commission and Congress do not always work effectively together 
to refine onerous laws, as evidenced by their relative divergence on Rule 506 of the JOBS Act.  

Gallagher argues that our failure to effectively facilitate capital formation for small businesses isn’t just hurting 
business owners but is also depriving the public at large from the full range of investment opportunities. The obstacles 
to going public prevent many companies from declaring an IPO and generating the revenue and job creation that 
typically follow. 

“Thankfully,” says Gallagher, “the SEC has the ability to pursue meaningful reforms—both substantive and 
procedural—that could significantly improve small business capital formation. Hopefully, some day we actually will, 
unprompted by Congress.” 

Pursuing Reform 

Commissioner Gallagher notes that reforms should simplify the registration and exemption system to enable small 
businesses to access capital markets at any point in their lifespan. A failure to do so, Gallagher notes, leaves small 
businesses wholly dependent on the support of banks, an arrangement that the Commissioner points out has not 
yielded very happy results in Europe.   

The Commissioner also calls for simplification of terms. For small businesses, he says, “our focus should be on aligning 
our exemptions with the ways in which companies raise capital, rather than shoehorning capital-raising techniques into 
existing, complicated exemptions.” 

Gallagher also identifies a need for rules that facilitate access to both public and private markets.  Specifically, the 
Commissioner points to the need for small companies to be able accrue capital by alternative means such as 
crowdfunding; Regulation A or A+ offerings; IPOs with emerging growth company scaling, or IPOs without any scaling or 
a registration under Section 12(g) of the Exchange Act. 
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Commissioner Gallagher poses the challenge to “the entire Commission staff” to promote small business capital 
formation, including the promotion of secondary market liquidity; the evaluation of trading and registration rules to 
small entities; the scaling of accounting and auditing standards; and the promotion of infrastructure and intermediaries 
with an incentive to invest in small companies. 

The Commissioner also calls on the SEC’s Division of Enforcement to make individual wrongdoers accountable for 
misconduct while still enabling responsible entrepreneurs to take the kinds of risks that lead to innovation and reward 
investors. 

Near- and Medium-Term Fixes 

Referring again to the incompatibility between the Commission and Congress on Rule 506 of the JOBS Act, Gallagher 
warns of the looming finalization of Regulation D, which will impose “new, substantial burdens” on the private 
securities markets. While Gallagher calls some aspects of the Reg D proposal useful for the data they will yield about 
private markets, he ultimately determines that the new rules will “do more harm than good.” 

Gallagher says that the emergent rules would stifle “private markets while achieving no clear offsetting investor 
protection goals. Thus I believe the most productive near-term step we could take in the Regulation D markets today 
would be simply to withdraw the proposed rule.” 

The Commissioner also notes that we need to do more to improve and facilitate trading in the private secondary 
market, a process which should include clarification and refinement of our resale rules. 

Small Businesses and Public Markets 

Commissioner Gallagher begins this segment of the discussion by pointing to crowdfunding as a source of capital 
formation with much potential but with a poor regulatory foundation. He notes that the path toward interstate equity 
crowdfunding is unclear and beset by financial barriers that rob it of its potential. Gallagher notes his commitment to 
finalizing crowdfunding rules in a “workable fashion,” and promises to pressure Congress in the event that a “legislative 
fix” is needed. 

The Commissioner indicates that “I am genuinely excited by the potential democratization of early-stage capital raising 
that crowdfunding promises; I am just dismayed by the potentially unworkable, nanny-state construct of Title III of the 
JOBS Act. One last point on crowdfunding—regardless of how we proceed, we need to make sure crowdfunding is fully 
integrated into our capital markets, rather than treating it as a curiosity, or consigning companies that make use of it to 
a dead end.” 

Gallagher also urges the Commission to finalize Regulation A+ of the Jobs Act, which would create “a scaled registration 
and reporting regime for small issuances.” In addition to proposing a raise in the cap of maximum size offerings (from 
$50mil to $75 or $100mil) and an exemption of shares issued pursuant to Regulation A+, Gallagher also calls for the 
creation of “Venture Exchanges”: “national exchanges, with trading and listing rules tailored for smaller companies.” By 
creating new exemptions for smaller companies, this would help to foment what Gallagher calls an “ecosystem 
supportive of small companies.” 
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Traditional Public Markets 

Here, Gallagher addresses the distinct challenges facing smaller companies seeking an IPO. He notes that reform is 
needed to simplify or customize the post-IPO disclosure regime to make public offering less restrictive to smaller 
entities. This, says Gallagher, “will benefit smaller and emerging companies proportionally more, given the higher 
marginal cost to them of each dollar spent on compliance.” 

Gallagher urges for a scaled disclosure regime that determines disclosure burdens based on amount of capitalization 
(i.e. lesser disclosure requirements for those with less capital). The Commissioner also endorses reexamination of 
liquidity for secondary trading in small businesses. He proposes that microcap companies (those with capitalization 
between $50 and $300mil) commit voluntarily to participate in a Venture Exchange.  

This, he argues, would promote better information in the market, which would in turn encourage greater investment.  
He notes that this is but one suggestion and that the Commission is receptive to alternative strategies to promoting 
secondary market liquidity.    

Office of the Small Business Advocate 

With the many Congressional mandates and rulemaking demands currently burdening the Commission, Gallagher 
concedes that it has been a challenge for the SEC to focus on the needs of small businesses. Thus, Commissioner 
Gallagher urges for the creation of the Office of the Small Business Advocate, which would be modeled after the Office 
of the Investor Advocate (the creation of which was prompted by Dodd-Frank). 

Gallagher says of small businesses and retail investors that “Having a single point of contact for outreach to these 
underrepresented groups, who can then turn around and advocate their views to the staff, is critical.” 

He notes that the new office would also take command of the SEC’s Advisory Committee on Small and Emerging 
Companies and the Government-Business Forum, giving this group the “profile it deserves at the Commission.” 

Ultimately, says Gallagher, the Commission must evolve in its focus on small business rulemaking. While the SEC has 
thrived in meeting its considerable rulemaking responsibilities under Dodd-Frank and JOBS, Gallagher says it has fallen 
well-short of the same progress where small business mandates are concerned. These, he says, are treated as 
afterthoughts in the rulemaking process. Considerable analysis must be undertaken to shape and implement small 
business rules such as The Paperwork Reduction Act, Small Business Regulatory Enforcement Fairness Act, and the 
Regulatory Flexibility Act. 

To this end, Commissioner Gallagher resolves that “we should devote the kind of resources to these analyses that we 
do to economic analysis, not because we are being forced to, but because we should. We already have the tools and 
statutory mandate to consider the impacts of our regulations on small businesses; we should use them.” 

W h a t e v e r  H a p p e n e d  t o  P r o m o t i n g  S m a l l  B u s i n e s s  C a p i t a l  F o r m a t i o n ?  

Delivered by Commissioner Dan Gallagher on September 17, 2014 in Washington, DC 



37 

CME Rule 575 became effective on September 15, 2014. This rule is focused on addressing disruptive trading 

practices, as mandated by Dodd-Frank and further clarified by the CFTC in its “Interpretive Guidance and 

Policy Statement” of May 28, 2013. 

The CME insists that all of the Rule’s prohibited activities have been previously prohibited by Rules 432.T. (“to 

engage in dishonorable or uncommercial conduct”), 432.B.2. (“to engage in conduct or proceedings 

inconsistent with just and equitable principles of trade”), and 432.Q. (“to commit an act which is detrimental 

to the interest or welfare of the Exchange or to engage in any conduct which tends to impair the dignity or 

good name of the Exchange”). There do appear to be substantive changes in this new rule that merit 

mention, specifically around intent. 

The rule text is straightforward and easily understandable: 

 

C M E  R u l e  5 7 5  

Special Report: CME Rule 575 

All orders must be entered for the purpose of executing bona fide transactions. 

Additionally, all non-actionable messages must be entered in good faith for 

legitimate purposes.  

A. No person shall enter or cause to be entered an order with the intent, at the 

time of order entry, to cancel the order before execution or to modify the 

order to avoid execution; 

B. No Person shall enter or cause to be entered an actionable or non-actionable 

message or messages with intent to mislead other market participants; 

C. No Person shall enter or cause to be entered an actionable or non-actionable 

message or messages with intent to overload, delay, or disrupt the systems of 

the Exchange or other market participants; and 

D. No person shall enter or cause to be entered an actionable or non-actionable 

message with intent to disrupt, or with reckless disregard for the adverse 

impact on, the orderly conduct of trading or the fair execution of 

transactions.  

To the extent applicable, the provisions of this Rule apply to open outcry trading 

as well as electronic trading activity. Further, the provisions of this Rule apply to 

all market states, including the pre-opening period, the closing period and all 

trading sessions 

http://www.cmegroup.com/rulebook/files/ra1405-5r.pdf
http://www.cftc.gov/ucm/groups/public/@lrfederalregister/documents/file/2013-12365a.pdf
http://www.cftc.gov/ucm/groups/public/@lrfederalregister/documents/file/2013-12365a.pdf


38 

The Advisory Notice specifically states that the following are prohibited: 

 Quote Stuffing: “which includes submitting or cancelling bids or offers to overload the quotation system 

of a registered entity, and submitting or cancelling bids or offers to delay another person's execution of 

trades.” 

 Spoofing: “bidding or offering with the intent to cancel the bid or offer before execution.” (It’s worth 

noting that the Dodd-Frank Act specifically requested that Spoofing be included in this rule) 

 Disorder execution: Nothing specific defined here, though Dodd-Frank also required a prohibition against 

this. 

 Momentum Ignition: “when a market participant initiates a series of orders or trades in an attempt to 

ignite a price movement in that market or a related market.” 

While the CME insists that these activities were already prohibited, it has often been difficult for regulators to 

bring market manipulation cases because of the requirement to show intent. The Rule 575 text specifically 

states “intentional or reckless disregard” but the Advisory Notice goes on to clarify what can be “intent”: 

 

 

 

 

The CME does specifically say that “fat finger” or accidental orders will not be in violation of Rule 575 but 

may violate other CME rules. Our opinion is that even accidental orders could be covered if the order is 

entered because of “reckless disregard” for proper risk controls. For example, in addressing oversizing orders 

to take advantage of pro-rata matching algorithms, the Advisory Notice states: 

 

 

 

 

So while accidental orders may not violate this rule, on a broad basis if firms do not have appropriate risk 

controls in place they may be exposed to violations of this rule and others. 
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“Market Regulation generally will find the requisite intent where the 

purpose of the participant’s conduct was, for example, to induce another 

market participant to engage in market activity.” 

“it is considered an act detrimental to the welfare of the Exchange and may be a 

violation of other Exchange rules for a market participant to enter an order 

without the ability to satisfy, by any means, the financial obligations attendant to 

the transaction that would result from full execution of the order.” 
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While Rule 575 appears to be a step in the right direction in addressing the fundamental problem of showing 

intent in an algorithmic trading environment for the purposes of enforcement and surveillance, KOR does not 

expect there to be significant changes in these regulatory activities. Our belief in the fundamental conflict-of-

interest faced by SRO surveillance and enforcement operations remains strong.  

In its insistence that these violations are covered under existing laws, the CME appears to be attempting to 

appease regulators and legislators without making any substantive changes. Whether the new powers that 

are more independent of demonstrating intent via explicit acknowledgement of actions are used remains to 

be seen. 

For your convenience, here are the factors the CME will consider in assessing if conduct violates Rule 575: 

 whether the market participant’s intent was to induce others to trade when they otherwise would not; 

 whether the market participant’s intent was to affect a price rather than to change his position; 

 whether the market participant’s intent was to create misleading market conditions; 

 market conditions in the impacted market(s) and related markets; 

 the effect on other market participants; 

 the market participant’s historical pattern of activity; 

 the market participant’s order entry and cancellation activity; 

 the size of the order(s) relative to market conditions at the time the order(s) was placed; 

 the size of the order(s) relative to the market participant’s position and/or capitalization; 

 the number of orders; 

 the ability of the market participant to manage the risk associated with the order(s) if fully executed;  

 the duration for which the order(s) is exposed to the market;  

 the duration between, and frequency of, non-actionable messages; 

 the queue position or priority of the order in the order book;  

 the prices of preceding and succeeding bids, offers, and trades;  

 the change in the best offer price, best bid price, last sale price, or Indicative Opening Price (“IOP”) that 

results from the entry of the order; and 

 the market participant’s activity in related markets 

C M E  R u l e  5 7 5  

Special Report: CME Rule 575 



40 

The tick pilot filing by FINRA covers two major market structure issues. Two of the three stock test groups will 

study the effects of wider ticks. The third will study the effect of a trade-at requirement.  

Both issues deserve scrutiny. The stated objective of wider ticks is to make it more profitable for market-

makers to trade these stocks, which will promote research that encourages investment, which in turn lowers 

the cost of capital, which in turn promotes jobs. 

The problem is that our stock market doesn’t work that way anymore. Nasdaq has evolved from a collection 

of market-makers and quotes to an order-driven, agency model. If greater profits can be made trading small 

cap stocks, those profits won’t find their way into the pockets of research providers. No doubt the extra 

profits will be hoovered up by today’s markets, the HFT firms. And HFT firms neither produce nor support 

research. 

As for Test Group 3, the real story is the addition of ten words to the definition of “trade-at” in the pilot 

proposal drafted by FINRA and the exchanges. These 10 words, which were not present in the SEC’s request 

for a pilot proposal,  appear at the top of  Pg. 16 in the FINRA/exchange version and significantly broaden the 

scope of the trade-at requirement. The 10 words are: “but only up to the amount of its displayed size.” 

The SEC’s written request for a pilot proposal defines trade-at this way: 

“Generally, a trade-at requirement is intended to prevent price matching by a trading center not 

displaying the NBBO at the time it received an incoming marketable order.” 

It speaks only about a trading center NOT displaying the NBBO. The SEC’s document is silent on the subject of 

a given trading center that IS displaying the NBBO. In this version, a trading center that IS displaying the 

NBBO in any size would have no trade-at requirement. Any trading center would have permission to execute 

its own undisplayed reserve quantity along with its displayed quantity – without having to take out protected 

quotations at other trading centers. 

This definition of “trade-at” would not be without teeth. It would encourage venues that don’t currently 

display quotes to start displaying them, so as to avoid having to route all their business to their exchange 

competitors. 
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The SEC apparently thought better of this interpretation and reportedly followed up with additional verbal 

instructions to FINRA and the exchanges. Not only will the FINRA/exchange proposal “(1) prevent a trading 

center that was not quoting from price-matching protected quotations” – same as the SEC’s written 

instructions. It will also “(2) permit a trading center that was quoting at a protected quotation to execute 

orders at that level, but only up to the amount of its displayed size.”  

This addition means that a trading center displaying the NBBO will not be permitted to execute its own 

reserve quantity without first routing to take out the displayed quotations at all other displaying market 

centers. 

Whether or not the SEC in fact requested this addition, it appears to be an obvious attempt on the part of the 

exchanges to promote their own interests. Using the SEC’s written language, broker-sponsored dark pools 

could avoid the routing obligations of trade-at by posting displayed quotations of any size at the NBBO. Just 

100 shares would do it. With the 10 words added by the exchanges and FINRA, this would no longer be true. 

If the pilot is implemented as now proposed, Test Group 3 would deliver new flows and additional revenues 

to the leading quoting venues. Broker-sponsored ATSs, on the other hand, would receive a heavy blow, with 

much of their trading effectively limited to mid-point executions.  

It would severely handicap wholesale market-makers—a long-time exchange nemesis—diminishing their 

ability to provide retail clients with size improvement at the NBBO. By turning a significant portion of what is 

now a profitable principal trade into a costly agency route, it would saddle wholesale market-makers with 

expenses that would inevitably be passed through to the retail customer. 

The implications extend beyond these battles for market share. Test Group 3, as now proposed, will ratchet 

up the scope and impact of Reg NMS to mind-boggling levels. Under this proposal, an NBBO quote is not 

protected until it is one second old, so fleeting quotes can be ignored. And block trades are exempt from the 

obligation. But beyond these and a handful of other exceptions, the proposal effectively extends the 

obligations of Reg NMS to the NBBO. A lot more trading happens at the NBBO than outside it. Extending Reg 

NMS to encompass quotes at the NBBO turns Test Group 3 into Reg NMS on steroids.   

Amazing the difference ten words can make. 
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And that’s assuming the number of protected venues remains unchanged. Reality is likely to be even more 

complicated. Broker-sponsored dark pools can mitigate some of the effects of this proposal by displaying 

quotations at the NBBO. With a public quotation of, say, 200 shares, a broker-sponsored ATS could print at 

the NBBO up to 200 shares. Without the ability to post quotes, they would have to route and pay another 

venue’s access fees. With an incentive like that, expect broker-sponsored dark pools to start posting their 

own quotations in small quantities.  

As an added benefit, nobody could call them dark pools anymore. 

But as new quoting venues, their quotes would be protected by trade-at too. Imagine the level of complexity 

of Reg NMS compliance when there are 50 or more such venues – each of which has to protect all the others 

in order to print at the NBBO with a reserve quantity. 

This issue deserves a rethink. You can’t blame Reg NMS for today’s market structure problems – as Michael 

Lewis and others do – and at the same time lend support for this proposal, even if it is just a pilot. 

To be sure, some of this effect may be softened by the impact of nickel increments. More size may 

congregate at the NBBO, creating a high lower-bound where venues can print without routing. And there’s 

still the exemption for block size at the upper-bound. Even so, to ensure compliance, each quoting venue 

would have to monitor the quotes (and the ages of those quotes, since they aren’t protected until they are 

one second old) and be ready to route to every other trading venue…all 50 of them. 

If you like to hate Reg NMS, you’re going to love hating Test Group 3. 

The typical pattern in our industry is for participants who are unhappy with the status quo to lobby the 

regulators for change, and then later to blame the regulators for the unintended consequences that 

inevitably follow. It is amazing how many anti-government free-marketeers in our industry turn to 

government as the first-choice solution to their problems.  

Kevin Foley is founder and CEO of AQUA. Previously he was founder and CEO of Bloomberg Tradebook and President of 

eSpeed, Inc.  
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